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IN THE SUPREME COURT
of the
STATE OF UTAH
ANNE'TTE HARROP,
Plaintiff and Respondent,

vs.

Case No. 9868

ALFRED BECKMAN,
Defenaant and Appellant.

APPELLANT'S BRIEF

THE STATEMENT OF THE KIND OF CASE
·This is an action wherein plaintiff seeks damages for personal injuries suffered by plaintiff when
struck by defendant's boat a:fter she had been thrown
from her water skis by the sudden turn of the boat
which was towing her.
DISPOSITION IN LOWER COU'RT
'The case was tried to a jury. From the verdict
and judgment for the pl!aintiff, the defendant appeals.
RELIEF SOUGHT ON APPE·AL
Defendant seeks reversal of the judgment, and
1
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judgment in his favor as a matter of law, or that
failing, a new trial.
STATEMENT OF FACTS
The following witnesses were called by the
plaintiff:
Annette Harrop (plaintiff)
Dr. D. William Call
Alfred Beckman (defendant)
Marvin Thomas Harrop
'Ruth White Johnson
'The plaintiff, Annette Harrop, was at the East
Canyon Reservoir on the 1afternoon of July 24, 1958.
Following are excerpts from her testimony:
"I had gone water skiing with a group of
friends, and I was being pul'led behind the
boat, and I had just fallen off. As I bobbed
there in the water trying to gather up my
skis, all of a sudden I heard this scream and
as I looked up, I could see a boat and two girls
in ilt, and a gentleman has his head turned
back, I was hirt by that boat, 'and forced down
into the water." (R. 47)
'~The driver of the boat that hit me turned
around and came hack. He and his companions
helped me into the back of his boat." (R. 47)
"There were approxim1ately 30 to '50 boats
on the reservoir. (R. 4'8, 86) To my knowledeg there was no person swimming as you
were not supposed to swim up there." (R. 48)
"I had been water skiing since about 8 o'clock
in the morning and the accident took place
somewhere around noon. ('R. 49)
2
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"[They put me in the boat and I was bleeding
in my head and from my arm, rand they took
me over to the 'dock, and the next thing I
remember, I was laying, you know, there on
the grass, and a crowd had gathered around,
and they were all saying, "What is the m'a:tter?" and "What happened?"
"Mr. Beckman said, ''Oh, I didn't even see
her, I hit her." * * * I couldn't pin-point any
names because it was just a group that gathered there." ( R. 49)
On cross-ex,amination the wi'tness testified that
fue 'boat that dunked her into the bay was travelling
not less than 25 miles an hour; that just prior to
the accident she had watched the boat while it moved
approximately a block and 1a half down the bay in
a northwesterly direction, where it seemed to turn
to the east. She did not see it after that. When she
fell into the bay, her skis came off, and she was
bobbing in the water trying to get both of her skis
so she could put them back on and get back up.
(R. 6'7).

''Q. Will you tell us then - it was about how
far away from the place you were in the
water the last time you saw it? (the boat
she had been skiing behind)
"A. About a block and a half, maybe. A block
1and a half." (R. 85)
At the time of the accident the ripples or waves
in the water were about five or six inches high.
(R. 86)
3
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She did not see Robert Carman, (R. 63) the
driver of the boat she was skiing behind, after the
accident until she was in the Salt Lake County
H'ospital, when he came and drove her in his car
to Dr. Call's office in Sugar House.
ANNETT HARROP (plaintiff) called in rebuttal (R. 134) :
"Q. Where were your skis immediately after
you fell - where did they go?
"A. They just go off in every direction.
"Q. Did you attempt to retrieve them after
your fall?
"A. Yes, that is what I was doing. I was bob'bing in the water trying to get my skis.
"Q. Had you been successful in an attempt to
get your skis, at the time you were hit?
"A. No."
ANN'E'TT HARROT (plaintiff) on cross-examinations (R. 135-136):
"Q. (Mr. McCullough) So just tell the jury
what you were going to do with those skis
when the accident occurred.
"A. You have two skis, and I was trying to
get both of my skis.
"Q. Where were they?
"A. They had fallen and they were in the
water, rand I was trying to get them.
"THE COUR'T: With reference to where they
were, where were you from the skis?
4
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"'THE WITNESS: One was about 10 feet to
my right, and the other was about four
- just not four, but just a little ways
directly in front of me.
"Q. (Mr. M'cCullough) How far in front of
you?
"A. Oh, maybe three feet.
"Q. The two of them were 13 feet apart, is
that it?
"A. Yes.
"Q. That is what you were trying to retrieve,
the two skis, 13 feet apart, when the
accident occurred, is that what you want
this jury to believe?
"A. You can only retrieve one at a time.
"Q. But you did not retrieve either one of
them, did you?
''Q. Did you get around to either one of them?
'''A. Not by the time the b'oat hit me, no."
ALFRED BECKMAN, oalled by the plaintiff:
On the 24th of July he was operating a boat
on the East Canyon Reservoir ·(approximately 14
feet long, approximately 41h feet wide, weighing
approximately 550 pounds.) He had been operating
the boat from about 10:00 o'clock in the morning
until the time of the accident, shortly after noon.
(R. 91) At the time of the accident, he was pulling
one water skier, namely, Keith Thomas. Two persons were in the boat - Jeri Tom as, the wife of
1
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Keith Thomas, and Ruth White. Jeri 'Thomas was
sitting on the back seat of the boat watching her
husband ski behind the boat. Ruth White was si~tting
next to Alfred Beckman, the driver of the hoa:t. At
the time of the accident he was t11avelling around
20 miles ·per hour. As he approached the spot where
the accident occurred, there were no other boats in
that vicinity. 'There were 50 or more boats pulling
skiers on the reservoir as it was a holiday, the 24th
of July.
Exhibit 7 is a tracing of the Nation!al Geologica;! Survey map of the reservoir. When they
reached the south end of the bay, rthey turned and
went in a northwesterly direction and the accident
occurred where the cross is marked ''A" on Exhibit
7. (R. 97-98) They were travelling about 50 feet
from the shore line and 100 ylards northwesterly
from the south end of the hay. 'They travelled along
the shore line about 50 feet out. When they got at
point "A" on Exhibit 7, the accident occurred. About
50 feet af.ter we came out of the turn, 1 saw the
girl in the water. '(R. 101) The boat was about 80
feet from her at that time. I saw just the back of
her head. She was facing northwesterly toward the
main part of the reservoir. She did not have her
arms up in 'the air, or skis in the air, or anything
to attra~t his attention. The only thing he saw in
the swells was the hack of her head. 'The witness
then testified as follows (R. 102-108):
6
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"Q. What did you do then?
"A. I swung my boat around to the left, and
cut my engine.
"Q. What did you do first, swing your boat
or cut your engine?
"A. I did them simultaneously, with one hand
I was turning the wheel, with the other
I turned off the ignition.
"Q. When you say you turned, which direction did you go, left or right?
"A. Left.
''Q. That would be toward the west, then?
"A. Yes.
''Q. Toward the bank?
"A. Yes .
"Q. She being on that right side of the middle
of the boat, you made your swing to the
left?
"A. Yes.
"Q. And at the same time you cut your motor?
"A. Yes.
HQ. What part of your boat came into contact with her?
"A. About the ~ast - somewhere in the last
foot or foot and a half of the right side
df the boat.
"Q. Was there any movement at all on her
part?
"A. Not that I noticed, or could see .
"Q. You were traveling at that time approximately how fast?
"A. About 20 miles an hour.
7
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"Q. At that rate of speed, have you 'any idea,
your best judgment of the time evolved
from the time you saw her and the time
that your boat passed her - the hack
end of your boat hit her?
"A. Total time?
"Q. Yes.
"A. About three seconds.
"Q. Then what did you do?
"A. Started up the engine ag1a.in and continued to the swing I was on, and picked
her up.
"Q. You were swinging then, and continued
to swing around to the left?
''A. Yes.
"Q. That would be what direction?
"A. Toward the west and then south.
"Q. 'That would be toward the bank?
''A. Yes.
"Q. And then turned around and dame back?
''A. Yes.
"Q. Did you see any other boat around in
that vicinity any place, around when you
got ha-ck there?
"A. I saw no other hoats there ...
"Q. Where did you take her?
''A. Back to the main dock.
"Q. 'Thiat main dock is on what shore line?
''A. On the west shore line.
8
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"Q. Would you mark on this exhibit, put a
"D" where you think the dock was where you knew it was. This is Exhibit

7.

* * * *
"Q. When you got her over to the dock, what
did you do?
"A. I carried her up to the dock, up a flight
of stairs, laid her on the lawn that was
there in front of the ·cabin or lodge.
"Q. What was done then?
"A. The owner of the lodge brought out .a
first aid kit, and began applying first
aid to her.
"Q. What happened then?
"A. We hustled up someone with a station
wagon to take her down to Salt Lake
to the hospital.
"Q. Do you know the person's n1a.me who took
her down in the station wagon?
"A. No I don't.
"Q. In Mrs. Harrop's testimony, where she
stated that you said when she was on the
grass, "I didn't see her, I hit her," or "I
didn't even see her, I hit her," did you
ever make that statement?
"A. No.

* * * *
"Q. And the only thing that warned you of
the fa~t that she was in the water, was
the fact you happened to see her head,
approximately 80 feet from the point
9
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where the boat was, at thetime you were
looking?
Q'A. That is right.

* * * *
"Q. Was Jeri Thomas the only one in the back
seat?
"A. Yes.

* * * *
"Q. Tell the jury, in your own way, just exactly the appearance, as you happened
to see that head bobbing in those ripples?
"A. Well, it looked quite small - it did not
even look like a head at 'first, could have
been the end of a log, or anything, the
wtay it was just sitting ·there.
"Q. When you say "sitting there" what do
you mean by that?
"A. No motion at all, as though moving or
anything.
"Q. In other words, all you saw was that
back of her head; did you know when
you first saw it, tluit it was a human
being?
"A. No.
"Q. What is, then, your experience with reference to logs or driftwood, or anything
else coming in contact with your boat?
"A. Something that could do quite a bit of
damage to your boat, and you wanted to
avoid it.
"Q. Was that the reason why you were keeping your eyes open for any obstacle of
any type that may be in contact with the
boat?
10
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"A. That would be the reason why.
"Q. When you say "con tact with the boat"
would that be the propeller?
'·'A. The propeller is the most hazardous, possibly, for anything to come in contact
with the boat.
"Q. In other words, experience in driving the
boat, has it been your experience 'to observe any obstacle of any kind within the
the path that you are taking, as far as
injury or damage to the boat is concerned?
"A. Oh, yes . . .
"Q. What happened to the skier you were
pulling after tha:t?
"A. He dropped into the water and swam toward shore.
I

ALFRED BECKMAN (Redirect examination)
(R. 11 0-1'11 ) :

"Q. What could Mrs. H1arrop have done to
avoid the collision?
"A. Two things that I believe any person
should do.
"Q. (Mr. Allen) I asked you what could Mrs.
Harrop have !done in that case?
"A. She could have a 1Jtemped to get out of
the way of the boat, and held up a water
ski or m1ade some o~her sign, which is
the accepted practice when some skier is
down.
Recross examination (R. 113-11'4):
11
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(By Mr. McCullough)
"Q. You were asked a question, what she
could have done she didn't do, to :avoid
the accident. I think you said something
about she ·could have put up a ski; is that
correct?
''A. Yes.
"Q. And you said that was the regulation in
other portions of the country when people
are in the position of danger.
"A. Yes . . .
"Q. When Mr. Allen was examining you, he
asked you the question what could she
have done that she did not do to avoid the
accident. Do you recall that question?
''A. Yes.
"Q. Will you please tell us what your answer
was at that time, and what it is now?
"A. She could hav.e tried to swim out of the
way (as she was only 50 feet from west
shore), and she should have had a ski
up, or some other sign, showing she was
there in the water.
"Q. What about her arms?
"A. Her arms, yes.
"Q. Were there :any arms up at the time?
"A. No.
''Q. Was there any ski up at the time?
"'A. No.
"Q. Did you see any part of her body at all
ex:cept the head?
12
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"A. No, I did not."
RUTH WHITE JOHNSON (witness called on
behalf of plaintiff): (R. 116)
"Q. Mrs. Johnson, were you riding in a motor
boat with Mr. AI Beckm,an on the 24th
day of July, 1958, when this collision
which has been discussed, occurred?
"A. That is correct.
"Q. Where were you in the boat?
"A. I was sitting in the front seat next to
Mr. Beckman. I was on his left.
"Q. (Mr. Allen) Did you scream at any time
after you saw the girl?
"A. Yes, I screamed at the same time that Mr.
Beckman cut the motor, and swerved the
boat.
"Q. Had you seen any object at any time prior
to the time you screamed?
"A. Yes, I saw what I thought was a head in
the water.
"Q. How long between the time you s1aw the
head and the time you screamed?
"A. Just ,about two or three seconds.
On cross examination the witness (Ruth White
Johnson) testified as follows: (R. 117-118)

"Q. At the time that you saw this - what
you later learned was a hum'an head, out
In the water - approximately how f1ar
was that away?
"A. Oh, I would say from 7'5 'to 100 feet.
13
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"Q. Did you observe Mr. Beckman at that
particular time?
"A. No, I did not observe him.
"Q. What was the first tfuing, after you saw
what you later learned was a human
head - what was the first thing happened as far as your conscious understanding was, after that?
"A. The next tJhing I knew was the cutting
off of the engine and swerving of the
boat.
''Q. Wha't turn did the hoat take?
"A. It turned toward the left, or toward the
bank.
"Q. Did you see any boats in that vicinity at
that particular 'time, or fifteen or twenty
min lites before tllen?
"A. No, I do no't recall seeing any boats in
the area around at that time.
"Q. How was the condition of the water as
you observed this, what you later learned
was a human head - What was the condition of the water at 'that time?
"A. It was quite ripply, quite wavy.
"Q. 'Wi1th reference to the ripples, can you
tell the jury, in your best judgment,
what was the heighth of those ripples?
"A. I would say a foot.
"Q. When you first saw this object, which
you later discovered was a human head,
what 'did you think it was, if anything?
"A. I didn't really think it was - I didn't
14
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"Q.

"A.

"Q.

"A.

"Q.
"A.
"Q.
"A.

"Q.
"A.
"Q.
"A.
"Q.
"A.

know what it was. It was just something
brown.
What was the next thing that came into
your conscious understanding, or observation, when you did not know what
this was - what was the next thing
~attracted your attention?
The next ~hing I knew, was ·the boat was
swerving, and the engine was cut off,
and I screamed.
In that particular time did you have a
chance to still observe this person in the
water - this head? In other words, when
was the first time you realized it was a
human being?
I guess just as it happened, when I heard
the bump.
Where did the bump take place?
It was on the right side of the boat in
the rear.
Then what happened after that?
Then we turned around, and picked the
victim out of the water, laid her on the
back seat of the boat, and drove toward
the dock.
During this time, did any other boat return to that scene of the accident?
I do not recall seeing another hoa:t.
Were you over at the dock when she was
taken over to the dock?
Yes, I was.
Where was .she placed?
She was placed on the grtass."
15
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GERALDINE (JE'RI) THOMAS (witness for
defendant) (R. 121-1'2):
"Q. I will ask you if you were at the East
Canyon Reservoir on the date of July
24th, 1958?
''A. Yes.
"Q. And who were you with at that particular time?
"A. I was with a party, Mr. Beckman, 1\tir.
Thom1as, who is now my husband, and his
brother and parents, and my girl friend.
"Q. Who is now your husband?
''A. Keith Thomas.
"Q. Mrs. Thomas, did you go out in Mr. Beckman's boat, at that time?
"A. Yes.
"Q. Do you recall that an accident occurred?
"A. Yes.
"Q. About what time of day wtas i't when that
occurred?
"A. Somewhere around noon.
"Q. Where were you sitting and what were
you doing?
"A. I was sitting in the back of Mr. Beckman's boat, watching the skier.
"Q. The skier was your present husband?
''A. Yes.
"Q. That would be Keith 'Thomas?
''A. Yes.
"Q. You were on the back seat, watching the
skier?
16
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''A. Yes.
"Q. Calling your attention to - were you
present or in the vicinity when an accident occurred, in which Mrs. H·arrop was
injured?
''A. Yes.
"Q. What was the first thing that called your
attention to 'that accident?
"A. Ru~h White screamed and I wheeled
around to see what had happened, and as
I turned around I saw Mrs. Harrop in
the water.
"Q. Where did you turn from?
"A.Well, I jus1t turned my head. I was sitting
in the back - I was sitting on the edge
of the boa:t, or sitting by the edge of the
boat. I just turned so that I could see
what was out in front of the boat.
"Q. What did you see?
"A. All I saw as I turned, I saw her head,
and by that time, she was facing us -by
that time the boat had been cut and
turned.
"Q. So what was the first thing that you saw
or experienced out of the ordinary as you
sa:t back there, prior to the time this accident occurred - the first thing called
your attention to something?
"A. When I saw her face, and then I heard
a thump or a sharp thump hit the side
of the boat, toward the back, on the right
side, and I could almost feel it.
"Q. Were you sitting on the right silde?
17
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"A. Yes.
"Q. So that the bump was on the right side,
and the hack of the boat?
"A. Yes.
"Q. Now did you experience anything else
on the movement of the boat prior to the
time you heard that bump?
"A. Yes, the boat - the motor was cut and
swerved simultaneously.
"Q. Which direction did the boat swerve?
"A. Swerved to the west bank.
"Q. Then after you heard the bump what happened?
''A. Then Mr. Beckman kept going in the
direction that he had turned, toward the
west, and swung around in order to pick
the girl out of the water.
"Q. Did you pick the girl out of the water?
"A. Yes, we did.
"Q. Wh1at did you do after she was taken
out of the water?
"A. We put her in the back seat, or laid her
in the back seat, and I held her head in
my lap, to prevent her from having her
head banged on the seat of the boat, or
bottom of the boat, or anything. I held
her in my lap until we got to shore.
"Q. Then what happened?
"A. Mr. Beckman carried her up on the
ground, and laid her on the grass, an~ I
held her head in my lap while they tried
to apply first aid to her hea!d.
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"Q. How long was she - did she have her
head in your lap?
"A. In the boat, or "Q. No, no afterwards, on the ground?
"A. Until they were ready to take her down
in the station wagon.
"Q. Was that her position all of the time until
they did take her in the staJtion wagon?
"A. Yes.
"Q. Did you see Mr. Beckman there on the
grass?
''A. Yes.
"Q. In fact, he was the one carried her up
there, was he not?
''A. Yes.
"Q. While in the boat she had her head in your
lap, and on the grass her head was in
your lap, is that correct?
''A. Yes.
"Q. And any time while she was on the grass,
and her head in your lap, did you ever
hear Mr. Beckman say, 'I didn't even see
her, I hit her'?
"A. No, I did not.
"Q. If there had been any such a conversation, or statement would you have he'ard
it?
''A. Yes.
"Q. And there wasn't any?
"A. No.
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"Q. Then you were there when she was put
into the station wagon?
"A. Yes. Yes, I was there right until she was
put into the station wagon.
"Q. And she went down, apparently, to the
County Hospital?
''A. Yes.
"Q. Now going back to the accident, what was
the first thing you noticed was out of
the ordinary, as you approached the
scene where this accident occurred?
"A. The very first thing that happened to my
knowledge, was the boat cutting and
swerving, 1and then the scream. They
were almost together. All three things
happened almost at once.
"Q. Did you see Mrs. Harrop in the water?
"A. Yes, I did.
"Q. When was fuat?
''A. R'ight after the boa:t was cut and swerved.
"Q. Did you see her any time - what part
of the boat struck her?
"A. I didn't see what part struck her, but I
felt and heard what part struck her,
because I was sitting right within a matter of two feet from where her head hit
the boat.
"Q. Now your husband was skiing behind
the boat, was he not?
''A. Yes.
''Q. That is Kerth 'Thomras?
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"A. Yes.
"Q. Do you recall going down around the
bay, down where the bay goes up there?
"A. Yes.
''Q. Do you recall go1ng around that bay?
''A. Yes.
"Q. Were you watching your husband at the
time when he moved around the bay?
"A. Yes, I was.
"Q. As you came out into the st1:4aightaway,
to go up the middle portion of the reservoir, and in the area where this accident
occurred, at any time, did you see Mr.
Beckman turn around and look backward?
"A. No, I did not.
"Q. He could have done that without your
seeing him?
"A. I am not sure.
"Q. In other words, do you recall ,any time
when he turned around and looked to see
about the skier - I mean imme'dia tely
prior to the time of the accident?
"A. No, we were sitting nearly back-to-hack.
Had he turned around I would most likely, would have been aware of it. You are
aware of the movement, you know, being
back-to-hack. If he turned around, he
would have had to turn 'around quite a
ways, and I would have been aware of
that.
"Q. You did not feell any such movement?
"A. No.
J
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KEITH MADSEN THOMAS (witness on behalf of defendant) (126-128):
"Q. I will,ask you if you the 24'th day of July,
if you remember being up ijhe East Canyon Reservoir, Parley's Canyon?
"A. Yes, that is true.
"Q. Were you up there on that holiday?
''A. Yes, I was.
"Q. On the '24th of July?
"A. Yes.
"Q. Do you recall at any time doing any
water skiing behid the boat of Mr. Beckman?
"A. Yes, I did quite a bit of water skiing
behind his boat.
"Q. Were you there behind th'at boat at the
time the accident occurred in which Mrs.
Harrop was injured?
"A. Yes, I was.
"Q. Were you the only skier behind Mr. Beckm,an's boat?
"A. Yes.
''Q. Calling your attention to- where would
you say this accident occurred with reference to the bay? Give us your best
judgment about the point where the accident occurred?
"A. Well, it would be 50 or 60 feet off shore.
"Q. What shore would that be?
"A. Off the west shore, oh a good 300 feet
from the edge of the bay.
2'2
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"Q. That is a:bout where the 'accident occurred?
"A. Yes.
"Q. Did you have any trouble holding up, as
far as the skiing was concerned, back
of the boat?
"A. Oh, no. No, sir.
"Q. At the time the accident occurred, or immediately prior thereto, wha:t was 'the
condition 'Of the water?
"A. It was ~ather rough, because we had
made a U-turn there, and were corning
back over our way.
"Q. Did you see any other boa:ts in that area?
"A. N'Ot right then.
"Q. How many boats do you tllink were on
that reservoir at the time you were?
"A. I really wouldn't be in 'a position to say.
There were a lot of boats. It was a holiday and as a general rule there are a
lot of boats up there. I do know there
were quite a few.
"Q. Approximately how rn1any of those boats
had skiers behind them?
"A. A good half of them all the time.
"Q. Anyway, you were following this boat
of Mr. Beckman's down at the bay, as
you ,carne around, as you have indicated;
what was the first thing that you noticed
that was out of the ordinary?
"A. Well, I was skiing beh'ind the boat, and
of course, holding with both hands, and
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"Q.

"A.
"Q.
"A.

"Q.
"A.
"Q.
"A.
"Q.

''A.

the boat all of a sudden cut and swerved,
and cut the motor, and of course this
al'armed me. When you are on water skis
you slide up to a stop, and sink into the
water, so I was alarmed, and wondered
why he was doing 'this. I looke'd, and I
could see the girl's head just as he slid
into her.
What portion dild you see - from then
on, did you see the course of the accident in which Mrs. Htarrop was injured?
Yes, I saw i1t qui'te well.
Which part of the boat struck her?
Well, as I said, he cut it in to a hard left
turn, and cut off the motor, caused the
'boat to slide sideways, caused it to go
in to a slide, wi'fu the bow facing to the
west, 1and as it sli'd sideways, it hit her
toward the stern of the boat, on the right
hand side.
The stern of the boat i:s the hack?
The stern is the back, yes.
You saw 'that, did you?
Yes, I saw that very definitely.
Now wh'at happene1d after she was
struck?
Well, after she was struck, then I skidded
to a stop. The skis will allow you to coast
for a short distance, of course. When
the collision occurred I quickly kicked
them off and started swimming toward
the gir1. I saw he was going to. By the
time he stopped, he was not far away,
24
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"Q.
"A.
"Q.
"A.
"Q.

and he was coming ha:ck to pick her up.
I immediately swam to shore and got
out of the way. We were not far off,
50 feet or so. ( R. 133)
At any time prior to the time this accident occurred, did you see Mr. Beckman
turn around and look backward?
No, sir, I did not.
Assuming - how fiar were you from the
point of the accident when you felt the
motor cut off?
Exactly 75 feet.
75 feet?

"A. Yes.

"Q. Any time within that - that is a period
of approximately 75 feet prior to that
time, when coming around the 'hay, did
you see Mr. Beckm·an ever turn around
and look back at you?
"A. No, sir, I did not.

"Q. If he had turned, would you have seen
it?
"A. Yes, I would, because I watch the boat
when in a turn like that. You have to,
to know where he is going to go, you
have to watch the boat.

"Q. So from the time he moved 't50 feet from
the point of the accident, until the accident occurred, he never turned around
to look at you?
"A. That is right.
25
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

"Q. You are positive of that fact?

"A. That is right."
KEITH THOMAS (cross-examination) ( 129131):
"Q. You stated the water was rough where
you were skiing?
"A. Rilght.
"Q. By "rough" what do you mean?
"A. Well, due to the waves of the boats, and
of course, our own boat shooting along,
the weight caused ripples in the water,
1and these ripples tend to make it a little
rough- waves.
"Q. How high would you say the waves were?
''A. Well, from the boat wa:ves, from the
vale to the peak, I would imagine they
would run 8 or 10 inches."
ARGUMENT
POINT 1.
THE TRI.NL COURT ERRED IN DENYING DEFENDANT'S MOTION TO DIRECT THE JURY TO
RETURN A VERDICT OF NO CAUSE OF ACTION IN
FAVOR OF DEFENDANT AT ·THE CLOSE OF PLAINTIFF'S CASE.
POINT 2.
PLAINTIFF WAS CONTRlBUTORJLY NEGLIGENT
AS A MATTER OF LAW.
POINT 3.
THE EV:rDENCE DOE'S NOT SUPPORT A FINDING THAT THE DEFENDANT WAS NEGLIGENT.
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POINT 4.
THERE IS AMPLE EVIDENCE OF CONTRIBUTORY NEGLIGENCE ON THE PART OF PLAINTIFF
WHI,CH CAUSED THE ACCIDENT.
POINT 5.
THE COURT ERRED IN GIVING INSTRUCTION
No. 13-A. 'THAT SAID INSTRUCTION DOES NOT 'SET
FORTH THE LAW APPLICABLE TO ANY SITUATION
WHICH MAY LEGALLY ARISE IN 'THE JURY'S 'DELIBERATIONS.
POINT 6.
THE COURT ERRED IN REFUSING TO GIVE
DEFENDANT'S REQUESTED INSTRJUCTIONS Nos. 5,
6, 7, AND 10, ON ASSUMPTION OF RISK BY PLAINTIFF, AND EACH AND EVERY PART OF SAID INSTRUCTIONS.
POINT 7.
THE COURT ERRED IN OVERRiULING 'DEFENDANT'S MOTION FOR A NE'W TRIAL. (R. 35)

Defendant combines the various points in his
argumen't hereinafter set 'forth for the rea·son that
it would be repetitious to argue 'fuem separately.
ASSUMPTION OF RISK. THIS 'ISSUE
RAISED IN POINTS 1, 6 AND 7.
PLaint:lff is barr~d from recovery as a rna tter
of law by virtue of assuming the risk which resulted in her injury.
Utah has the doctrine of ''Assumption of Risk.''
This principle was ·carefully outlined in defendant's
Request :for Instructions Nos. 5, 6, 7 and 1, and
plaintiff's Request for Instruction No. 18. 'This re27
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quest is exactly the same as defendant's request No.
5. All of these requests for Instructions were refused by the court.
The following cases are pertinent with reference to the proposition that the 'do~trine 'Of assumption of risk is a jury questi'On under Cireumstances
simi'lar 'to the facts of the instant case. 'The evidence
in the ·case at bar presents a fa'ctual picture much
stronger on the principle of assumption of risk than
the c'ases hereinafter cited:
"James Henry Nugen, an infant, etc., wlw
sues by Fannie Nugen, His N.ext Friend, v.
Gerald H. Hildebrand." No. 11081. 'Supreme
Court of Appeals of West Virginia. Submitted
May 3, 19'60. Decilded July 6. 1960. (114 S.E.
2d 896)
"Action for personal injuries sustained
by plaintiff when operator of an outboard
motorboat proceeding at a 'Speed of approximately 2'5 miles an hour upon a 'body 'Of water
customarily used by boating and water ski'ing
enthusiasts for such sports approached to a
point ·20 to 30 feet 'to the rear an'd 20 feet to
the right of plaintiff, who was being towed on
water ski's at a pproxima'tely the same speed,
and struck plain tiff witll the propeller ·of defendant's boat after plaintiff fell in'to the
w·ater as the result of a turn to 'the left by
towing boat. The Circuit Court, Fayette County, Charles L. Garvin, Jr., J., entered judgment for pla:intiff and defendant brought
error. The Supreme Court of Appeals, Browning, President, held that evidence presente?
questions for the jury as to primary negh1
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gence, proximate cause, contributory negligence and assumption of risk.
"Syllabus by the Court.
"This ea:s·e is easily distinguishe'd upon
the facts from Adams v. Farrell et al, 135 W.
Va. 463, 63 S.E. 2d 840, in which this Court
held that, while a person may approach a
dangerous situation without being negligent,
he may become negligent by remaining in a
particular position and by so doing expose
himself to an apparent or subsequent peril.
'' ( 3) It is true, as ·contended by fhe defendant, that the rule of assumption of risk
has been recognized and applied in a long line
of decisions by this Court. Although the plaintiff was guilty of no negligence, he would be
barred from recovery if he had voluntarily
1assumed the risk of a known hazar'd and his
injury resulted therefrom. Mat~hews v. Cumberland & Allegheny Gas Co., 138 W.Va. 6'39,
7'7 S.E. 2d 180, and many cases cited in the
opinion of that case.
Matthews v. Cumberland & Allegheny Gas Co.,
Supreme Court of .Nppeals (19'53) '77 S.E. '2d 180,
p. 190.
" ( 12, 13) Contributory negligence and
assumption of risk are not identioeal. "'The essence of contributory negligence is 'carelessness; of assum p tion of risk, venturousness."
Wright v. Valan, 130 W. Va. 4'66, 43 S.E. 2d
364; Hunn v. Windsor Hotel Co., 11'9 W. Va.
215, 19'3 S.E. 57. Contributory negligence
rests in tort; ·assumption of risk rests 'in ~on
tract or in the princi'ple express~d by ·the maxim "vidlenti non fit inju:ri'a" which translated
1
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is that "'he who consents cannot receive 'an injury." Wright v. Valan, 130 W. Va. 406, 43
S.E. 2d 364; 38 Am Jur Negligence, Sections
171, 172; 65 C.J.S., Negligence, par. 174;
Black's Law Dictionary, 4th Edition, page
1746. Contributory negligence implies the failure to exercise due care; assumption of risk
involves a choice made more or less deliberately ~and negatives liability even fuough the
plaintiff may have acted with due care.
Wright v. Valan, 130 W. Va. 466, 43 S.E. 2d
3'64; 38 Am Jur. Negligence, Sec. 17'2."
Seaboard Prop·erties, Inc. v. Bunchman, 278
Fed 2nd 679 at page 682 :
"Assumpti'on of risk is 'a jury question
unless i't can be said as a matter of law that
the plaintiff assumed the risk. Prosser on
Torts, Sec. 55 2nd Ed. 19'55. Federal courts
and Florida courts have often declared that
it is a jury question whether a plaintiff, with
knowledge and appreciation of danger voluntarily assumed the risk. See McGovern v.
Philadelphia & Reading RR, 1914, 2'35 U.S.
389; City of Amarillo, 218 Fed. 2d 49; Buyers v. Gunn, Fla. 1955, 81 So. 2nd 7'2'3; Barttrolf v. Baker, Fla. 1954, 71 So. 2nd 480;
Brady v. ~ane, Fla. App. 19;5·9, 111 Sn. 2nd
4'7•2."

There is a good note in 38 Am J ur, Negligence,
par. 171, under Assumption of Risk, and par. 172,
Where contributory negligence is distinguished from
the doctrine of assumption of risk. This note is continued in A.L.R. 2nd Series Digest (1-50) on page
618, par. 118, under the title "Assumption of Risk:"
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'~The elements of the defense of assumption
risk are knowledge and appreciation of the
danger involved and voluntary acceptance of
the risk. Douglass v. D·ouglass, 46 ALR 2d
. 1370, 130 Cal App 2d 609, 2'79 P 2d 5'56." ...
(See the annotation of this case in 46 A.L.R.
2d 13'70, in which the court held that the principle of assumption of risk is a question of
fact for the jury. Also see headnote 11, page
13 71, of this case. )
"A person m1ay not recover for injuries from
open and obvious dangers which he voluntarily encounters. Smith v. Henger, 20 ALR 2d
853, 148 Tex 456, 2'26 SW 2d 425.
"A plaintiff cannot unnecessarily and consciously take a risk which may or may not
result in injury, and, when it does result in
injury, then recover damages therefor. Singletary v. Atl1antic Coast Line R. Co., 30 ALR
2d 326, 217 SC 2T2, 60 SE '2d 305."
Scheiner ('Lrbelant) vs.. St. Jovite (Respondent) U.S. District Court for Northern District of
California; 180 Fed Supp 4'52:
"Scheiner's contention tha:t St. Jovite's operation of the boat was negligent in that he
made a sharp turn while traveling at a high
~ate of speed and failed to give Scheiner warning of his intended maneuver. St. Jovite counters that he did not make a sharp turn at
high speed, that there was nothing so dangerous or unexpected about his maneuver that
Scheiner was entitled to a warning, 'and that
S~heiner, by placing himself in a precarious
position on the bow, knowingly assumed the
risk and is himself guilty of contributory
negligence.''
1
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The court held the issue as to Contributory
Negligence and Assumption of Risk were jury
questions.
In the case of Kraemer v. August (1958) Fla.
104 So. 2nd 609, 'the court held:
"It is true that assumption of risk is an affirmative defense that must be proved and is
generally a question of pact to be resolved by
a jury. Since the appellant admitted the very
facts upon Which the appellees rested their
defense of assumed risk, the trial judge had
no alternative than to terminate the litigation
by entry of a summary judgment."
Johnson v. Hartvigsen (August 1962) 13 Utah
2d 322, 3'73 Pac 2d 908:
"Whether motorist whose brakes failed on
steep hill, and who flailed to apply emergency
brake, and failed to turn into less traveled
side street, and stopped automobile by running into a tree was negligence, was a jury
question under the circumstances. Defendant
told pl'aintiff she was going to run into the
tree to stop. Pl,aintiff said "go ahead". Denied
by plaintiff.
"Submission of issue of assumption of risk
cannot be justified, unless there is some foundation in evidence upon which such a finding
could properly rest, and it must appear that
plaintiff was aware of situation which was
clearly dangerous and that she voluntarily
consented to assume risk of such danger. (See
Crockett's decision, p. 909.)
See Prosser on Torts, 2nd Edition, page 342:
"The plaintiff's appreciation of the risk, and
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his voluntary consent to encounter it, will
often be a jury question, ... "
CON'TRIBU;TORY NE'GLIGENCE OF
PLAINTIFF - THIS ISSUE RAISED
IN POIN'TS 1, '2, 4, AND 7.

Plain tiff placed 'herself in a position of peril
when she fell off her skis about 50 feet from the
west shore of the reservoir. She testified there were
30 to 50 boats on the reservoir 1at that time. That
swimming was not permitted. Consequently her presence in 'the water with ripples or waves 5 to 6
in~hes high (R. 86) would not ordinarily be noticed
by other operators of boats in that vicinity, especially in view of the fact that in skiing position the
front en d of these boats are some four feet out of
the water with the propeller end of the boat rilding
in a much lower position in the water.
The record shows that the plain tiff failed to
do the reasonable things to a void the accident. She
knew she was in a position of peril when she fell
into the water with some 30 to 50 boats out on the
water ·at that ti'me. She was only 50 feet from the
west shore. In a very short time she could have
swum to the west bank and avoided injury as Keith
Thomas did when he was thrown from his skis into
the water at the time of the accident ( R. 1'28) . ·The
waves 'a;t that times were 8 or 10 inches high. What
did p}aintiff do after she was thrown off her skis
1
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into the water? She first watched the boat she had
been skiing behind until it was a city block a half
idown 'the bay in a northwesterly direction, when it
seemed to turn to the east. She did not see it after
that (R. 67). What was the next thing she did?
When she fell into the water, her ski s came off
and she was bobbing in the water trying to get
both her skis. 'They had fallen off into the water.
''iOne was 10 feet to my right and the other about
four feet directly in front of me. 'The two of them
were 13 feet apart and I was trying to retrieve
them but I did not retrieve either one of them by
the time the boat hit me." (R. 134-1'3'6). "As I
hobbed there in the water trying to gather up my
skis, all of a sudden I heard a scream ~and as I
looked up, I could see a boat and two girls in it, and
a gentlman had his head turned back, and just rat
the same instance I lifted my. arm to protect me. I
was hit by the boat and forced down into the water
... I did not hear his boat. The first thing I heard
was a scream." ( R. 47-65)
1

1

If the plaintiff could see the boat she was skiing behind after she fell into the water for a block
and a half, and then saw it turn east, she certainly
could 'have seen the defendant's boat before the instance of the collision ilf she had kept a proper lookout for boats in that vicinity. The fact she was
totally oblivious to tlle perilou:s situation she was
34
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in until she heard a scream the instant before the
accident occurred is :contributory negligence per se.
Under the foregoing statement of the plaintiff,
it is clear the plaintiff did not raise her ski rto apprise defendant of her presence in the water, the
customary signal of distress, and furthermore that
she failed to raise 'her arms and failed to do any1
thing to warn defendant of her presence in the
water, notwithstanding her head bobbing in the
, ripples from 5 to 12 inches high. The testimony of
the plaintiff is absolutely void of any effort on her
part to warn anyone of her perilous position in the
water prior to ·fue accident. The testimony of Ruth
White Johnson, a witness called on behalf of plaintiff, as hereinabove set forth, clearly establishes the
fact that the plaintiff did nothing to warn the defendant df plaintiff's presence in the water '(R. 1161

118).

'The testimony of the defendant, Alfred Beckman, who was also ·called by the plainti'ff, confirmed the utter lack of any action on the part of plaintiff to warn him or anyone else of ·fue perilous situation of pLaintiff in the water. (R. 47..:51; 6'5-6'9).
The plaintiff testified ·fua;t after defendant
took her out of the water to the dock, he laid her
on the grass with her head in the lap of Mrs.
Geraldine Thomas. ( R. 1'23) She did not remember
who was present or how she got on fue grass 'but
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she remembered someone asking "wha:t happened?"
and Mr. Beckman said, "Oh, I didn't even see her,
I hit her.'' When she was asked, ''Who was present
at the time he said that?" She answered, "I don't
know - I couldn't pin point any names because it
was a group that gathered fuere." (R. 49)
Mrs. Geraldine Thomas, who held the head of
plaintiff in her lap from the time she was taken
out of the water and all the time plaintiff was laying on the grass at the dock and up until the time
plaintiff was put in the station wagon and left for
the hospital, testified that no such statement was
maide by the defendant. ( R. 1'24)
The defendant, Mr. Beckman, was called by
plantiff as a witness and denied ever making the
statement, "I didn't even :see her, I hit her." (R.
106)
Plaintiff further testified that "as I bobbed
there in the water trying to gather up my skis, all
of a sudden I heard this scream and as I looked
up, I could see a boat and two girls in it, and a
gentleman had his hea'd turned back, and just at
the same in:stan t I lifted my arms to protect me, I
was hit by ~he boat, and forced down into the water."
('R. 47) In her testimony she does not identify the
gentleman as the defendant, but defendant denied
he ever turned his head ba~k at said time or place
and his testimony was confirmed hy Ruth White
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Johnson, witness for plaintiff, who testified that
the boat was swerving and the engine cut off before she screamed when she realized the object she
had first seen was a human head. She could not
tell wha:t it was when she first saw the object "as
the wa:ter was quite ripply and in the best of her
judgment the heighth of the ripples Wlas a foot." (R.
117)

Mrs. Geraldine Thomas, who was sitting behind the defendant, testified Mr. Beckman did not
turn around at the time in question. She testified
as follows: (R. 125)

"Q. Now going back to the accident, what
was the first thing you noticed wa:s out
of the ordinary, as you approached fue
scene where the accident occurred?
"A. The very first thing that happened ·to
my knowledge was the boat cut~ing and
swerving, and then the scream
"Q. In the area where the accident occurred,
at anytime, did you see Mr. Beckman
turn around and look backward?
"A. No, I did not."
Mr. Keith Thomas who was water skiing behind the boat of Mr. Beckm·an testified as follows:
('R. 12'9)

"Q. Were you there behind that boat at the
time the accident occurred in which Mrs.
Harrop was injured?
"A. Yes, I wa:s.
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"Q. At any time prior to the this accident
occurred, did you see Mr. Beckman turn
around and look backward?
"A. No, sir, I did not.
"Q. How far were you from the pdint of the
accident when you felt the motor cut off?
"A. Seventy-five feet.
"Q. Did you see Mr. Beckman ever turn
around and look back at you?
"A. No, sir I did not.
"Q. Would you have seen it?
''~A. Yes.
"Q. You are positive of that fact?
"A. 'That is right."
The plaintiff Wlas ·certainly guilty of contributory negligence as the undisputed evidence given
by the plaintiff herself diis·closes she did not hear
the approach of the defendant's boat. She did not
maintain a proper lookout for any boa:t ap:J>roaching her, 1and the first time she was aware of danger
is when she heard a scream not more than a second
or two before she was hit by the boat. Ruth White
Johnson, witness for the plain'tiff, who wa's sitting
next to the defendant, testified fuat "the boat was
swerving an d the engine cut off before she screamed
when she realized the object she had first seen was
a human head." Every witness who testified to this
situation stated unequivocally that the defendant
1
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had cut the motor and swerved the boat to the left
before the scream. The plaintiff testified that ''as
I bdbbed there in the water trying to gather up my
skis, all of a sudden I heard a scream . . . I did
not hear his boat. The first 'thing I heard was a
scream." ( R. 47-65)
DEFENDANT WAS NOT NEGLIGENT. THIS
ISSUE RAISED IN POINTS 1, 3, AND 7.
The undisputed evidence clearly justifies the
factual :conclusion that the defendant was not negligent; that he saw the back of plaintiff's head in the
swells when 'the boat was about 80 feet from her
at that time; that he immediately cut his engine 1and
swung his boat to the left. "I did them simultaneously, with one hand I was turning the wheel, with
the other I turned off the ignition." 'The evi'dence
justifies the conclusion he could not have done more
to avoid fuis unfortunate accident. It is true he
did not see the back of plaintiff's head in the swells
in the Wlater until he was about 100 feet from her.
At that moment he did not recognize the object a's
a human head. Defendant was traveling about 20
mi'les per hour. He wa:tched the object and in about
one second's 'time when he was about 80 feet from
her he realized 'it was a human hea:d, notwithstanding the plaintiff had done absolutely nothing to
warn defendant or anyone else of her perilous position. Defendant, immediately cut his motor and
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swerved to the left and nearly avoide'd the collision.
Mr's. Johnson, plaintiff's witness, was sitting 1along
side of defendant, and her actions in seeing the
head of the plaintiff, the stopping of the act'ion of
the boat, were all subsequent to the watchful observation df the defendant. The scream of Mrs.
Johnson subsequent to the observation 1an<l actions
of the defendant is certainly significant in confirming the fact that defendant was exercising more
than due care in the operation of his boat and in
maintaining 1a prop~r lookout ahead for any situation which may occur in the skiing activity. The
p1aintiff's statement that she heard 'the !defendant
say, "I didn't even see her, I hit her," although denied by defendant and disinterested witnesses, coul'd
have some credibility if the time related to approximately three to four seconds before the collision.
Defendant did not see her until he saw the hack
o'f defendant's hea'd in the swells in the water when
the boat was about 100 :feet from the point of the
accident. At that time he did not recognize U to be
a human head. He watched the object for a second
or two and when the boat was 80 feet from the object, he realized the situation and did everything
possible to avoid the accident. None of the witnesses
contradi~ted this evidence. All the witnesses who
saw the events prior to fue accident confirm~d defendant's testimony.
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With reference to Point 5, defendant 1alleges
that Instruction No. 13 (a) is an attempt on the
part of the trial court to permit the jury to do indirectly what they cannot do directly. (R. 28)
CONCLUS1I0N
1

Defendant respe~tfullly submits that the judgment :should be reversed, and tllat judgment should
be entered in his favor as 1a matter of law, or that
falling, defendant should be granted a new trial.
Respectfully submitted,
R. VERNE McCULLOU'GH
304 East First South
Salt Lake City 11, Utah
Attorney for Appellant

41
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

